BEFORE THE APPEALS BOARD
FOR THE
KANSAS DIVISION OF WORKERS COMPENSATION

THURMA J. JONES
Claimant

VS.

Docket No. 162,828

CONTINENTAL CAN COMPANY
Respondent

AND

AETNA LIFE & CASUALTY
Insurance Carrier
AND

N N e e N N e e e e e e

KANSAS WORKERS COMPENSATION FUND

ORDER

ON the 14th day of July, 1994, the application of the Kansas Workers
Compensation Fund for review by the Workers Compensation Appeals Board of an Order
entered by Administrative Law Judge Robert H. Foerschler, dated May 10, 1994, came on
for oral argument in Topeka, Kansas, in person.

APPEARANCES

The respondent and its insurance carrier appeared by and through their attorney,
Clifford K. Stubbs of Lenexa, Kansas. The Kansas Workers Compensation Fund
appeared by and through its attorney, Fred Logan, Jr. of Prairie Village, Kansas. There
were no other appearances.

RECORD
For purposes of this appeal, the record includes the transcript of the Motion for
Dismissal held on May 9, 1994, before Administrative Law Judge Robert H. Foerschler, as
well as all documents on file with the Division of Workers Compensation.

ISSUES
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The Administrative Law Judge, in an Order dated May 10, 1994, denied the motion
of the Kansas Workers Compensation Fund to be dismissed from these proceedings. The
Kansas Workers Compensation Fund filed an Application for Review requesting the
Appeals Board to review that Order.

However, before the Appeals Board may address the issues that were before the
Administrative Law Judge, it first must be determined that the Appeals Board has
jurisdiction over this matter at this juncture of the proceeding.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the entire record, the Appeals Board, for purposes of this preliminary
matter, finds that it does not have jurisdiction to review the issues raised before the
Administrative Law Judge at this time. Therefore, the Order of the Administrative Law
Judge remains in full force and effect.

The decision rendered by the Administrative Law Judge denying the Workers
Compensation Fund's Motion to Dismiss is interlocutory in nature and subject to
modification at the time of final award. Had the Administrative Law Judge granted the
Fund's Motion, that order would have been final in nature and subject to review by this
Appeals Board pursuant to K.S.A. 44-551 as any other final order or decision.

The Appeals Board finds, after examining both K.S.A. 44-551 and K.S.A. 44-534a,
that the subject order is not a final order that can be reviewed by the Appeals Board
pursuant to K.S.A. 44-551. Nor does K.S.A. 44-534a apply as that statute is limited to
preliminary hearing matters pertaining to the issues of the furnishing of medical treatment
and the payment of temporary total disability compensation. The Order now before us
pertains to an interlocutory matter over which the Administrative Law Judge has the
authority to adjudicate if called upon during the proceeding.

AWARD
WHEREFORE, it is the finding, decision, and order of the Appeals Board that the
Order of Administrative Law Judge Robert H. Foerschler, dated May 10, 1994, remains in
full force and effect.

IT IS SO ORDERED.
Dated this day of August, 1994.

BOARD MEMBER

BOARD MEMBER
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BOARD MEMBER

c: Clifford K. Stubbs, PO Box 14548, Lenexa, KS 66285
Fred Logan, Jr., 3500 W. 75th St., Suite 302, Prairie Village, KS 66208
Robert H. Foerschler, Administrative Law Judge
George Gomez, Director



